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(cfi) ~~/ FileNo. GAPPL/COMISTP/3018/2023-APPEALJg91 - 3S

srfas?gr ienr# f4is I
(ls!") Order-In-Appeal No. and Date

AHM-EXCUS-003-APP-094/2023-24 and 18.09.2023

(1f)
nR furrrI st fa tats fig, srgtr(sf«a)
Passed By Shri Shiv Pratap Singh, Commissioner (Appeals)

staRt faaia I
('cf)

Date of issue
18.09.2023

Arising out of Order-In-Original No. 106/ST/OA/ADJ/2022-23 dated 30.03.2023 passed by

(s) the Assistant Commissioner, CGST, Division - Himmatnagar, Gandhinagar

Commissionerate.

&I cf7 (-l cha T cfi"FfTl=f'~ "9cTT / M/s Dhirendra Shrijagnath Rajput, A/8/Sugma Flat,
(a) Name and Address of the

Appellant
Mahavirnagar, Himmatnagar, Gujarat-383001.

l& rfazsf-star sriatr rgra mar ztassrr a fa zrnf@fa7at, +TT Te#T

srfeart #t srft srrar gr7errala rgrmmar&, #arf eaark fasztmar&l

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. ,.

0 saat;mtgdrur sea:
Revision application to Government of India:

(1) ala3rear gt«an sf2fa, 1994 o\TT mu «af aarggmat h at?gate arr <ITT"

Gr-arr k qr Tvgm h siafalror sear zRl «Ra, +taal, fa iara4, usa fer,
tfif, fla tr sar, viamf, &ft: 110001 #rRtst feu:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(cfi) zftRt zfasra ft z(Rar ar aft ssrtr rs atar at f#ft
msrttgr szrnmt a sra grfit, znf#fl wsrr at sueriaz az fat rat
ffterrgt Rttrahrs&et

G
oil CE1<r OI·

--
warehouse.

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
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(a) raharzf@fr zag TTR!<T it f.:P-1rfa a mTara?fa f.htr0 1 34zits gt«a #gmt r
5area gabRazm# trma?atzf#ft zag ar reariff@a z

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, ¥._Tithout
payment of duty.

('cf) atfai:r '3 c:9 I G rl <Fl '3 c:9 I G gee ahwt kRuRstrafer Rt&2sit "Q,ir 6TR!<T '5IT W
arr tu7r ah glen cg, sf eh rT "9Tfta" crt" ~ tr{m "qR it~~ (t=r 2) 1998

arr 109 rr fa fg rgzt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) at sarea gr«a (arf) fa1al, 2001 h fa9ziafa faff ya ier<-8 # "cir
fat , fa skr a #fa sear fafit cn,,k Rana-s?gru znfa zgr #t zt-at
fit h arr 5fr sa fr sr arfequ sh arr arr < mt er ff a siafa Tr 35-~ if_

RmTTcf RR7 #rathqrh arr els-6 arr Rt -srfcl" m1a fa O
The above application shall be made in duplicate in Form No. EA-8 as specified

under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be ·
accompanied by two copies each of the OIO and Order-In-Appeal. It should also by
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasr anaa ehTr sgt icrav are srt at seaa 2tatrt 200/- fr z4rat ft
'5'ITQ; 3ITT ~ ~~ <;t {6h44 l:!;91m'©" "ff snrar gt at 1000 / - eITT" 1:fiTff~ eITT" '5'1TQ;l

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

0
fir gs, ah&tr sgraa gt«anqiar# sRl Fannf@rawa 7Raft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ktgrar g«ea sf2f7zra , 1944 eITT" mu 35-~/35-~t 3fctiTd:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

sgraa gra uihatafR +nrnf@2raw (fez) Rt uf?azr 2hr ff@mr, rzarara 2d Tr,

csl§4-!lffi 'ffcfr!", mT{c!T, PT{'tl{iiPI{, 61~4-!Glcsllc;-3800041

12)

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,00?/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ ~enal __~:1~~-,;r\>S:~./
refund 1s upto 5Lac, 5 Lac to 50 Lac and_ above 50 Lac respective~"~:'· -~e,.?a~~{bf
crossed bank draft m favour of Asstt. Reg1star of a branch of any ib_i m~t,JPJhl~t

2 E es re]
•.-0:. ._ , Uf,.__,. ·\'> .J:f
?·, v:;, .. ._.. ,,... ,,,.:...•$ .J'r
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) 4fz arr ii m&qsii nrarr gtr ? at r@aq sitar h fu #ta mr gratrsrf
in fr mar Reg s z zta sg sf f far r€l #rfmt mo: q~~
annfeaw Rta aftzra£trarcRtaza far soar?l

In case of the order covers a number of order-in-Original, fee for each 0.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) 1rrtaa grn sf@fa 1970 zrn «if@ea fr sag4t -1 siaia fa4fRa fg &gars
~m W1"3lfc;:~r 'll"~ R oft qf@ear asr r2la Rta 4fa4 s6.50 fril" 91T .-41 ll 1 ~1 ll

gr«ca femz «arr gtr af@ 1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) j iaf@awtt Ria4a 4r mm frR fl znt staff fur star? st Rat
gr«ca, hr€r saraa gen vita zrfiRta zntf@2aw (4rfff@) fr, 1982 ii"f.:rftcr~I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) frar gm, ?ah star gremgara s4ta tznf@2aw (fez) v fa srft aarr
i( cfidol\4--li◄I (Demand) ti;cr ~ (Penalty) 91T 10% pfsr aar zrfarf ? zraif, sf@#a g&#
10~~t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
~~~aih:~~~.~~~~#wr(DutyDemanded)I

(1) is (Section) l lD t~Rmftcrum;
(2) fw:rr~~~#ufu'll";
(3) @zhfe fail fa 6 Raga er rf@

3

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A} and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) <r am?gr farst nf@rawhr szt gem rzrar green ave fa(f@a gt at trfTg

gr«a # 10% gar Tz sit sz1 ?aaawe Ralf@a zt aavs#10% ratrRt st «aft &1
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."

0
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F. No. GAPPL/COM/STP/3018/2023

341fa 3±lee/ ORDER-IN-APPEAL

The present appeal has been filed by Mis Dhirendra Shrijagnath Rajput

(PAN-ANGPR6924F), A/8/Sugma Flat, Mahavirnagar, Himmatnagar, Gujarat-

383001 (hereinafter referred to as the appellant) against Order in Original No.

106/ST/OA/ADJ/2022-23 dated 30.03.2023 [hereinafter referred to as the

"impugned order"] passed by the Assistant Commissioner, CGST, Division:

Himmatnagar, Commissionerate: Gandhinagar [hereinafter referred to as the

"adjudicating authority].

2. Briefly stated, the facts ofthe case are that the appellant were holding PAN

ANGPR6924F and were engaged in providing Colouring Job Work services on

contract basis. They have not obtained Service Tax Registration. As the

information received from Income Tax Department indicated that in the Income

Tax Returns (ITR) I TDS Returns filed by appellant for the period FY. 2015-16,

the value of sale of service declared was more than Service Tax Exemption limit of

Rs. 10 Lakhs in terms of Notification No. 33/2012-ST dated 20.06.2012.

Documents viz. Balance Sheet, Profit & Loss Account, Income Tax Returns,

Form-26 AS and Service Tax Ledger for the F.Y. 2015-16 were called for from the

appellants for further verification, vide letters dated 29.07.2020, 17.03.2021 &

25.03.2021. They did not file any reply.

2.1 The jurisdictional officers construed that the services rendered by the

appellant were taxable in terms of Section 66B of the Finance Act, 1994, and their

services were not covered under the negative list contained in Section 66D of the

Finance Act, 1994. The Service tax payable was calculated on the basis ofvalue of

"Sales of Services under Sales/Gross Receipts from Service (Value from ITR)" as

provided by the Income tax department for the period F.Y. 2015-16. The

calculation was as per table below :

Financial Year Taxable Value as per IT Data i.e. Total Service Tax @
(F.Y.) Sales/Gross Receipts from Services (in Rs.) 14.5%(in Rs.)
2015-16 16,29,000/ 2,36,205/

3. Show Cause Notice F.No. V/15-63/CGST-BJvfT/O&A/2021-22 dated

23.04.2021 (in short SCN) was issued to the appellant, wherein it was proposed to

demand and recover service tax amounting to Rs. 2,36,205/- under the proviso to

Section 73 (1) of the Finance Act, 1994 alongwith int 17en 'on 75 of the

0

0
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F. No. GAPPL/COM/STP/3018/2023

Finance Act, 1994. It was also proposed to impose penalties under Section 77(1)

and 78 of the Finance Act, 1994.

3. The SCN was adjudicated ex-parte vide the impugned order wherein :

o demand of Service Tax amounting to Rs. 2,36,205/- was confirmed under

Section 73 (1) of the Finance Act, 1994 alongwith interest under Section 75;

o Penalty of Rs. 10,000/- was imposed under Section 77(.1) of the Finance Act,

1994;

o Penalty amounting to Rs. 2,36,205/- was imposed under Section 78 of the

Finance Act, 1994 alongwith option for reduced penalty under proviso to

clause (ii).

0 4. Being aggrieved with the impugned order, the appellant has filed this appeal

on following grounds:

0

► The Appellant is engaged in providing works/services of colouring the wall

on contract basis and having PAN No.ANGPR6924F allotted by the Income

tax department, that the said activities is considered as 'Works Contract' as

defined in section 65B(54) of the Finance Act,1994 and is a declared service

as specified in section 66(E)(h) of the Finance Act, 1994 and is taxable

service. For the purpose of service tax the of value of such service is governed

in tenns of Rule 2A (ii) of Service Tax (Determination of value) Rules, 2006.

The taxable value of the appellant was less than the exemption limit of Rs. 10

Lakhs stipulated in Notification No.33/2012-ST, and accordingly they are not

liable to pay service tax, hence, they have not obtained Service tax

Registration and not filed ST-3 returns.

► The SCN was issued on the basis of Income of Rs. 16,29,000/- declared in

ITR for the year F.Y. 2015-16 without ascertaining the correct nature of

activity carried out by the appellant. The said SCN was decided ex-parte

against the appellant vide impugned Order. the Impugned Order has been

passed in ignorance and/or without fully appreciating the facts, relevant to the

present proceedings and contrary to the applicable legal provisions and the

settled law on the legal issues involved and is in violation of principle of

natural justice. The Impugned Order is therefore, bad in law and deserves to".··,.>
be set aside. ~0 ~:,~~·· ~-=~-i·t:~~-

·..>• ..t: ·; ,2± .

.»«» ? "#j
#$
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F. No. GAPPL/COM/STP/3018/2023

► The appellant did not receive any letters scheduling the dates of personal

hearing. Under the circumstances the appellant could not represent their case

before the adjudicating authority. Under the circumstances, the impugned

order issued on ex-parte basis is in gross violation of principle of Natural

Justice is not sustainable under the law.

► For the year 2015-16, the department considered Rs. 16,29,000/- as the

taxable value on which service tax@ 14.5% worked out to Rs. 2,36,205/- and

the same is confirmed against the appellant. The activities of the appellant are

covered under 'works contract' and defined vide Section 65B(54) of the

Finance Act, 1994. The relevant portion is reproduced below :

65B(54) "works contract" means a contract wherein transfer ofproperty in goods involved
in the execution ofsuch contract is leviable to tax as sale ofgoods and such contract isfor
the purpose of carrying out construction, erection, commissioning, installation, completion,
fitting out, repair, maintenance, renovation, alteration of any movable or immovable
property orfor carrying out any other similar activity or a part thereof in relation to such
property;

Further, Section 66E(h) provides that;

SECTION [66E. Declared services. - The following shall constitute declared services,
namely:-
(h) service portion in the execution ofa works contract;

Conjoint reading of Section 65B(54) and Section 66E(h) of the Finance

Act, 1994 reveals that the activities of the appellant is a declared service and

only service portion in execution of such works contract is liable to service

tax in terms of Section 66B of the Finance Act, 1994.

}> For deriving method of calculation of Service tax portion and the value for the

purpose of charging service tax is prescribed in Rule 2A of Service Tax

(Determination of Value) Rules, 2006, which provides that;

RULE [2A. Determination of value of service portion in the execution of a works contract. -
Subject to the provisions ofsection 67, the value ofservice portion in the execution of a works
contract, referred to in clause (h) ofsection 66E of the Act, shall be determined in the following
manner, namely :
(i) · Value ofservice portion in the execution ofa works contract shall be equivalent to the
gross amount chargedfor the works contract less the value ofproperty in goods [or in goods and
land or undivided share ofland, as the case may be] transferred in the execution ofthe said works
contract.
Explanation. - For the purposes ofthis clause,

Page 6 of 13
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F. No. GAPPL/COM/STP/3018/2023

(a) gross amount chargedfor the works contract shall not include value added tax or sales
tax, as the case may be, paid orpayable, ifany, on transfer ofproperty in goods involved
in the execution ofthe said works contract;

(b) value ofworks contract service shall include, 
(i) labour chargesfor execution ofthe works;
{ii) amount paid to a sub-contractorfor labour and services;
(iii) chargesforplanning, designing and architect'sfees;
(iv) chargesfor obtaining on hire or otherwise, machinery and tools usedfor the execution of

the works contract;
(v) cost of consumables such as water, electricity, fuel used in the execution of the works

contract;
(vi) cost ofestablishment ofthe contractor relatable to supply oflabour and services;
(vii) other similar expenses relatable to supply oflabour and services; and
(viii) profit earned by the service provider relatable to supply oflabour and services;
(c) where value added tax or sales tax has been paid or payable on the actual value of
property in goods transferred in the execution ofthe works contract, then, such value adoptedfor
the purposes ofpayment ofvalue added tax or sales tax, shall be taken as the value ofproperty in
goods transferred in the execution of the said works contract for determination of the value of
service portion in the execution ofworks contract under this clause;
(ii) Where the value has not been determined under clause (), the person liable to pay tax on
the service portion involved in the execution ofthe works contract shall determine the service tax
payable in thefollowing manner, namely :
(A) in case ofworks contracts entered intofor execution oforiginal works, service tax shall be
payable onforty per cent of the total amount chargedfor the works contract;
[Provided that where the amount chargedfor works contract includes the value ofgoods as well as
land or undivided share of land, the service tax shall be payable on thirty per cent. of the total
amount chargedfor the works contract.]
[B) in case ofworks contract, not covered under sub-clause (A), including works contract entered
intofor, 
(i) maintenance or repair or reconditioning or restoration or servicing ofany goods; or
(ii) maintenance or repair or completion andfinishing services such as glazing or plastering or
floor and wall tiling or installation ofelectricalfittings ofimmovable property,
service tax shall be payable on seventy per cent. of the total amount charged for the works
contract.]
Explanation l.- For the purposes ofthis rule,
(a) "original works" means
(6) all new constructions;
(ii) all types of additions and alterations to abandoned or damaged structures on land that
are required to make them workable;
(iii) erection, commissioning or installation ofplant, machinery or equipment or structures,
whetherpre-fabricated or otherwise;
(b) "total amount" means the sum total of the gross amount chargedfor the works contract and
the fair market value of all goods and services supplied in or in relation to the execution of the
works contract, whether or not supplied under the same contract or any other contract, after
deducting
(i) the amount chargedfor such goods or services, ifany; and
(ii) the value added tax or sales tax, ifany, levied thereon :

► Here it is pertinent to mention that the wall coloured by the appellant are

primarily material is paint and is a original works. This being the case the value

for the purpose of charging service tax has to be considered as an abated value

of 40% of the contract value.

Page 7 of 13



8

F. No. GAPPL/COM/STP/3018/2023

► From the Profit and loss account, the abated value @ 40% for the year 2015

16 is worked out to as under.

Year Income as per 40% abated
P&L value

2015-16 16,29,000/ 6,51,500/

» The above table shows that taxable income for the FY. 2015-16 is

Rs.6,51,500/-. They also submitted the previous year ITR and Balance Sheet

vide their income for F. Y. 2014-15 was Rs. 562663/-. The appellant taxable

value is less than the threshold limit of Rs. l 0 Lakhs which is entitled to avail

exemption under Notification No.33/2012-ST.

► The demand of service tax for the financial year 2015-16 is not sustainable on

merits itself, the appellant is not liable to be registered under Section 69 of the

Finance Act, 1994 read with Rule 4 of Service Tax Rules, 1994, not required to 0
pay service tax in terms of Section 68(1) of the Finance Act,1994 read with

Rule 6 of Service tax Rules, 1994, not required to file ST-3 returns in terms of

Section 70 of the Finance Act, 1994 read with Rule 7. Hence, the appellant have

not violated any of the provisions as alleged in the show cause notice and

observed by the learned adjudicating authority.

;
!
"
\ ',.

....,Page 8 of3

► As submitted in the previous grounds of appeal, the appellant is not required to

discharge any service tax and therefore they are not required to pay any interest

under section 75 of the Finance Act, 1994. Similarly, the appellant have not

contravened any provisions of the Finance act, 1994 and rules made there 0
under, no penalty as proposed under section 77(1) and 78 of the Finance Act,

1994 is imposed in the impugned order.

5. Personal Hearing in the case was held on 25.08.2023. Shri Jaydip Joshi, Tax

Consultant, appeared on behalf of the appellant for the hearing. He handed over

additional written submission with supporting documents and reiterated the

contents thereof. He submitted that the appellant provided labour work of colour

and purchased material of Rs. 6,51,500/-. However, the Income Tax Return was.

wrongly filed by mistake of the accountant. Therefore, he requested to set aside the

impugned order.
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F. No. GAPPL/COM/STP/3018/2023

6. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, additional written submissions, oral submissions made during

personal hearing and material available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of Service Tax amounting to Rs. 2,36,205/- alongwith

interest and penalties, in the facts and circumstances of the case, is legal and proper

or otherwise. The demand pertains to the period FY. 2015-16.

7. It is observed that the appellant was engaged in carrying out works/services

pertaining to Colouring of exterior and interior walls on contract basis. Many a

times their contracts were inclusive of materials used for colouring waork i.e 'Wall

Paints', Primers, Putties etc. They were having PANNo. ANGPR6924F allotted by

O the Income tax department. They contended that their taxable value remained

below the threshold exemption limit of Rs. IO Lakhs in terms of Notification

No.33/2012-ST, hence they have not obtained Service tax Registration and not

filed ST-3 returns. It is also observed that the SCN was issued to the appellant for

demanding service tax by considering that the income earned by them were

taxable. The SCN was issued merely on the basis of data received from the Income

Tax department without causing any verification. Here I find it relevant to refer to

the CBIC Instructions dated 20.10.2021, relevant portion of the Instructions is re

produced as under

0 "It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable value in
Service Tax Returns.
3. It is once again reiterated that instructions ofthe Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification of facts, may be followed diligently. Pr. Chief
Commissioner /Chief Commissioner (s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation offacts and submission ofthe notice."

Considering the facts of the case and the specific Instructions of the CBIC, I find

that the SCN was issued indiscriminately and is vague and issued in clear violation

of the above Instructions of CBIC. Further, the impugned order being passed ex-

parte, the violation of principles of natural justice is appare ~~1::---,.$$.e e ?'
2} z%

%, '">
,

Page 9 of13 • ov«'
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F. No. GAPPL/COM/STP/3018/2023

8. The appellant have contended that the services provided by them being

Service alongwith materials purchased and utilised in the process, it merits

classification under 'Works Contract Service' and the Service portion is

determined in terms of Section 66E(h) of the Finance Act, 1994. They also submit

that each of their Work Orders are independent and liable to be considered as

Original Works. Therefore, in terms of Sub-Rule (ii) (A) of Rule 2A 
Determination of value of service portion in the execution of a works contract; they

are eligible for abatement of 60% on the total turnover value. Accordingly they

submitted the calculation table as below :

Financial Year Turnover (total Service Portion Remarks
F.Y.) Income) as per SCN /Taxable Value (after

allowing abatement)
2015-16 Rs. 16,29,000/- Rs. 6,51,500/- Abatement

considered in
terms of-the
above Rule-2A..

9. In order to have a better understanding of the above contentions, the relevant

portions of the Section 66E (h) of Finance Act, 1994 and Section 2A of the

Service Tax (Determination ofValue) Rules, 2006 are reproduced below:
SECTION 66E. Declared services. - The following shall constitute declared
services,
namely:-

(h) serviceportion in the execution ofa works contract;

Government ofIndia
Ministry ofFinance

(Department ofRevenue)
New Delhi, the 6th June, 2012

Notification No. 24/2012 - Service Tax
G.S.R. (E).- In exercise ofthe powers conferred by clause (aa) ofsub-section (2) of
section 94 of the Finance Act, 1994 (32 of 1994) and in supersession of the
notification ofthe Government ofIndia in the Ministry ofFinance (Department of
Revenue) number 11/2012 - Service Tax, dated the 17th March, 2012, published in
the Gazette ofIndia, Extraordinary, vide number
G.S.R. 209 (E), dated the 17th March, 2012, the Central Government, hereby makes
thefollowing rulesfurther to amend the Service Tax (Determination ofValue) Rules,
2006, namely :
1. (J) These rules may be called the Service Tax (Determination of Value) Second
Amendment Rules, 2012.
2) They shall come intoforcefrom the 1 st day ofJuly, 2012.

2 . In the Service Tax (Determination ofValue) Rules, 2006 (hereinafter referred to
as the said rules), for rule 2A, thefollowing rule shall be substituted, namely:

"24. Determination of value of service portion in the execution of a works,Gs,if,
contract.- Sub1ect to the proviszons ofsectzon 67, the value ofservice portzon ir(.!J!~,.,•""' ·:.?..:~

1
.,( ,~r-,/'\

us° e %8 v..s 4%4tc f +
·~ ~ #)'·• i: e.1;·
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execution ofa works contract , referred to in clause (h) ofsection 66E ofthe Act,
shall be determined in thefollowing manner, namely:-

(ii) Where the value has not been determined under clause (@), the person liable to
pay tax on the service portion involved in the execution ofthe works contract shall
determine the service taxpayable in thefollowing manner, namely :

(A) in case of works contracts entered into for execution of original works,
service tax shall be payable on forty per cent. of the total amount chargedfor the
works contract;

Upon simultaneous reading of both the above legal provisions and examining them

with the facts of the case, I find that the Taxable Value in the instant case is liable

to be determined following the above provisions. I find force in the argument of

the appellant in this regard.

10. Next issue to be decided m the case is grant of benefit of threshold

exemption to the appellant in terms of Notification No. 33/2012-ST dated

20.06.2012. The relevant portion of the notification is reproduced below:
Government ofIndia
Ministry ofFinance

(Department ofRevenue)
Notification No. 33/2012 - Service Tax

New Delhi, the 20th June, 2012
G.S.R. (E).- I exercise ofthe powers conferred by sub-section (1) ofsection 93 of
the Finance Act, 1994 (32 of1994) (hereinafter referred to as the said Finance Act),
and in supersession of the Government of India in the Ministry of Finance
(Department ofRevenue) notification No. 6/2005-Service Tax, dated the 1 st March,
2005, published in the Gazette of India, Extraordinary, Part JI, Section 3, Sub
section (@), vide GS.R. number l40(E), dated the 1 st March, 2005, except as
respects things done or omitted to be done before such supersession, the Central
Government, being satisfied that it is necessary in the public interest so to do, hereby
exempts taxable services ofaggregate value not exceeding ten lakh rupees in any
financial yearfrom the whole ofthe service tax leviable thereon under section 66B of
the said Finance Act:

Provided that nothing contained in this notification shall apply to,
(i) taxable services provided by a person under a brand name or trade name,
whether registered or not, ofanother person; or

(ii) such value of taxable services in respect ofwhich service tax shall be paid by
such person and in such manner as specified under sub-section (2) ofsection 68 of
the said Finance Act read with Service Tax Rules, 1994.

2. The exemption contained in this notification shall apply subject to thefollowing
conditions, namely:
(i) the provider oftaxable service has the option not to avail the exemption contained
in this notification andpay service tax on the taxable services provided by him and
such option, once exercised in a .financial year, shall not be withdrawn during the
remainingpart ofsuchfinancialyear;
(ii) the provider oftaxable service shall not avail the CENVAT credit ofseryice ta
paid on any input services, under rule 3 or rule 13 of the CENVAT CreqitsRles,N><
2004 (herein after· referred to as the said rules), usedfor providing thei~d''i~a__~b·~:{".\~,
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service, for which exemption from payment ofservice tax under this notification is
availed of;
(iii)the provider oftaxable service shall not avail the CENVAT credit under rule 3 of
the said rules, on capital goods received, during the period in which the service
provider avails exemptionfrom payment ofservice tax under this notification;
(iv) the provider of taxable service shall avail the CENVAT credit only on such
inputs or input services received, on or after the date on which the service provider
starts paying service tax, and usedfor the provision oftaxable services for which
service tax is payable;
(v) the provider of taxable service who starts availing exemption under this
notification shall be required to pay an amount equivalent to the CENVAT credit
taken by him, ifany, in respect ofsuch inputs lying in stock or in process on the date
on which the provider of taxable service starts availing exemption under this
notification;
(vi) the balance ofCENVAT credit lying unutilised in the account of the taxable
serviceprovider after deducting the amount referred to in sub-paragraph
6). if any, shall not be utilised in terms ofprovision under sub-rule (4) ofrule 3 of
the said rules and shall lapse on the day such service provider starts availing the
exemption under this notification;
(vii) where a taxable service provider provides one or more taxable services from
one or more premises, the exemption under this notification shall apply to the
aggregate value ofall such taxable services and from all such premises and not
separatelyfor eachpremises or each services; and
(viii) the aggregate value of taxable services rendered by a provider of taxable
service from one or more premises, does not exceed ten lakh rupees in the preceding
financialyear.

(B) "aggregate value" means the sum total ofvalue oftaxable services charged in the
first consecutive invoices issued during a financial year but does not include value
charged in invoices issued towards such services which are exempt from whole of
service tax leviable thereon under section 66B of the said Finance Act under any
other notification. 11

Examining the above legal provisions with the facts of the case, I find that since

the turnover of the appellant in the previous Financial Year i.e. F.Y. 2014-15_ was

Rs. 5,62,663/-. Therefore, the appellants are eligible for the benefit of threshold

exemption in terms of Notification No. 33/2012-ST dated 20.06.2012.

11. Further, regarding the calculation of Taxable Value from the total turnover

for the relevant period, I find that, sequentially relating all the above legal

provisions discussed supra, I find that the aggregate value of turnover/Taxable

value of the appellant for the period i.e F.Y. 2015-16 comes to Rs. 6,51,500/-,

which is below the threshold exemption limit of Rs. 10,00,000/- in terms of

Notification No. 33/2012-ST dated 12.06.2012. Hence, the appellant is not liable

for payment of Service Tax during the period F.Y 2015-16.

11.1 Here, I find it relevant to refer to the Circular issued by the Directorate of

General of Service Tax, Frequently Asked Questions on Service Tax, St
76

01.09.2010. Relevant portions of the said Circular are reproduced below :£,
, ±
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I. General
1.5 How to decide whether Service tax ispayable by a person?
A. If you are engaged in providing a service to any person, please check

0

(i)

(ii)

(iii)

(iv)

1.7
(i)

(ii)

(iii)

Whether the service rendered by you is falling under the scope of any of
the taxable services listed in theAppendix-I; .
Whether there is a general or specific exemption available for the category
of service provided under any notification issued under section 93 of the
Finance Act, 1994;
Whether you are entitled to the value based exemption available for small
Service Providers under Notification No. 6/2005-S.T., dated 1-3-05 as
amended from time to time. Details are explained in para· 8 .1;
Whether the service charges were received for the services provided or to
be provided.
In case the service provided by a person falls within the scope of the
taxable services and 1f such service 1s not fully exempted. the Service tax
is payable on the value of the taxable service received. subject to the
eligible abatements, if any (as discussed at para 1.7).

What is meant by "value oftaxable service"?
The "value of taxable service means, the gross amount received by the
service provider for the taxable service provded or to be provided by him.
Taxable value has to be determined as per the provisions of Section 67 of
the Finance Act, 1994, read with Service Tax (Determination of Value)
Rules, 2006.
For certain services, a specified percentage of abatement is allowed from
the. gross amount collected for rendering the services (see Appendix-2)
subject to the conditions, inter alia, that CENVAT credit has not been
availed by the service provider and the benefit under the Notification No.
12/2003-.T., dt. 20-6-2003 as amended has also not been availed.
There is also a composition scheme for 'works contract service', where the
person liable to pay Service tax in relation to works contract service shall
have the option to discharge his Service tax liability on the works contract
service provided or to be provided, instead of paying Service tax at the
rate specified in section 66 of the Act, by paying an amount equivalent to
4% of the gross amount charged for the works contract. The gross
amount charged for the works contract shall not include Value Added Tax
(VAT) or sales tax, paid on transfer of property in goods involved in the
execution of the said works contract.

12. In view of the above discussions, I am of the considered view that the

Q Service Tax demand of Rs. 2,36,205/- confirmed vide the impugned order is

legally incorrect and unsustainable, therefore liable to be set aside. As the demand

fails to sustain, the question of interest and penalty does not arise.

13. Accordingly, the impugned order is set aside and the appeal filed by the
appellants is allowed.

irer alerts H CHAUDHARY
arena(Sp hsdery)
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BY RPAD I SPEED POST

To,

Mis Dhirendra Shrijagnath Rajput,
A/8/Sugma Flat, Mahavirnagar,
Himmatnagar, Gujarat-383001.

Copy to:

1. The Principal ChiefCommissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3. The Assistant Commissioner, Central GST Division Himmatnagar,

Commissionerate: Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahm · (for uploading
ad Ua

6 Star ·the OIA)

3-Gara Fe. ls s

6. P.A. File.
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